
CITY COMMISSION

CITY OF TRUTH OR CONSEQUENCES, NEW MEXICO

Tuesday, December 11, 2007

REGULAR MEETING

Minutes

TIME & PLACE:     The Mayor and the City Commission of the City of Truth or
Consequences in the County of Sierra and State of New Mexico
met in Regular Session in full conformity with the law and
ordinances of said Commission in the Commission Chambers of

said City, on Tuesday, December 11, 2007 at 6: 00 P. M.

PRESIDING The meeting was called to order by Mayor Montgomery who
OFFICER:       presided and Mary B. Penner, City Clerk acted as Secretary of the

meeting.

ATTENDANCE:      Upon calling the roll the following Commissioners were reported
present:

Hon. Lori Montgomery, Mayor
Hon. Jerry Stagner, Mayor Pro-tem
Hon. Jimmy Rainey, Commissioner
Hon. Evelyn B. Renfro, Commissioner

Hon. Freddie J. Torres, Commissioner

Also present:

Jaime R. Aguilera, City Manager
Jay Rubin, City Attorney
Mary B. Penner, City Clerk

QUORUM:      There being a quorum present the Commission proceeded with the
business at hand.

CEREMONY:  Mayor Montgomery called for fifteen seconds of Silent

Meditation.

Commissioner Stagner called for the Pledge of Allegiance.

APPROVAL OF Mayor Montgomery called for approval of the Agenda.
AGENDA:

Commissioner Stagner moved approval of the Agenda as

presented."

Seconded by Commissioner Rainey.
Motion carried unanimously.

RESPONSE TO None.

PUBLIC

COMMENT:

CONSENT Mayor Montgomery stated they have two items under the Consent
CALENDAR:  Calendar —Regular Commission Minutes —November 13, 2007 -

Accounts Payable— November 2007.

Commissioner Stagner moved approval of the Consent

Calendar."
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Seconded by Commissioner Renfro.
Motion carried unanimously.

DRAFT Mayor Montgomery stated the following are draft minutes from
MINUTES:     various boards provided to the Commission and are for

information only and are non-action items — Recreation Advisory
Board — Special Meeting — October 17, 2007 & Regular Meeting

December 4, 2007 & Airport Board—December 5, 2007.

BOARD None.

COMMITTEE

REPORTS:

PUBLIC Zone Change — Change R- 1, R-2, R-3 Zone to C- 1 Zone, 15. 18

HEARINGS:    acres, N2S2, Section 27, T13S-, R4W— Smith Street east of True

Value Store— King Peak Financial, LLC.

City Manager Aguilera stated he will start off by re-calling what
was said at the City Planning& Zoning Commission Hearing, and
indicated at that meeting he instructed the Commissioners that
they should not hear any comments or weigh into their decision
making process... any comments having to do with the economics
or other related issues to the hospital.

He stated the Planning & Zoning Commission sits as a quasi-
judicial board when they are hearing zoning issues... and that they
are just like a judge or a court.

City Manager Aguilera stated the City Commission when hearing
zoning issues is also considered a quasi-judicial body, and the
same instructions I'm sure you would hear from the City Attorney
if I weren't saying it...and I said it at the Commission level
because the City Attorney doesn't attend the Commissions
meetings... so it was for me to give them that advice, and the same

thing happens here, and if somebody wants to talk about issues
related to zoning such as... if there is going to be a hospital
there...there is going to be a helicopter coming in and the
helicopter is going to create noise that affects the residential areas
or the school areas...that' s a plausible argument against the

zoning...the impact on the school... the impact on traffic...the
access issues... all those physical problems that may or may not
happen are plausible arguments for or against, and some of the

arguments have already been made at the City Commission level
and because of that some of the responses to those arguments

have been made... such as a traffic study... such as investigating the
issue of helicopters vs.  the school and their approach to the

hospital, and so many of those issues that have been brought up
have been mitigated, or will be mitigated to the use of mitigation

measures related to zoning, and so they are talking about again

zoning issues, and although people may want to talk about why
they don't want to spend $ 20 million dollars for a hospital... that is
not an issue that is related to zoning.

He explained this is commercial zoning on Smith Street... that is
what is being proposed, and our City Attorney is here and he may
want to chime in on that, but let me bring up another issue... the
hospital... JPC has requested that the location of the proposed

zoning be moved 40 feet to the south... that in considering the zone
change the City has essentially two choices... it can either decide
that's a whole new application because it is a whole new location,

or they can consider that to be a minor amendment to the original
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application... I considered it and I talked to the building inspector
about it and talked with the City Attorney about it,  and they
decided to recommend to this body that...that is a minor alteration
to the application...and so the applicant has submitted a request.

City Manager Aguilera stated the one concern that the City
Attorney had... does this impact the people that were notified

initially...because as you know they notified property owners
within 100 ft. radius of the proposed zone change, and so Mr.

Nobes went back to the records... looked at the notification process

and found that only 3 properties were going to be impacted by
moving the property 40 feet, and they happened to be the same 3
properties that had already notified.  He stated there is no impact

in moving the property 40 feet, and no change in the people being
notified, so because of that the recommendation is that the City
Commission considers this as a minor amendment and they can

proceed with the public hearing.

Mr.  Steve Stookey with King Peak Financial came before the
Commission, and indicated that today is his

25b

trip to T or C,
and that it does not attract a lot of attention on the north side of

town off exit 79, and looks that this be a great opportunity for the
City of T or C.

He stated they are very exciting to get this underway, and not be
held up, and plans to do things to help the community, bolster the
economy, and the town that has been stagnant for a long time.

Mr. Sam Senn with BASCOR came before the Commission with

a presentation to address seven points to be considered in a zone

change to include: unreasonably increasing traffic, increasing fire
danger,   deterring the growth of the community,   impairing

established property values,  creating a spot-zone which could
have negative impact on adjacent property.  At this time Mr. Senn
made his presentation.

He indicated they have done a summary re- plat which has been
submitted to the building inspector and will go before planning
and zoning.

Mr. Senn stated they are proposing to extend the road, and that the
road width is 21 feet, and they are proposing to extend it to 36 feet
of pavement which would be 3 lanes and with the appropriate

turning lanes into the 15- acre site.

He pointed out several other cities in other New Mexico such as

Las Vegas, Silver City, and Las Cruces...that most schools are in
residential neighborhoods,  and that the developer is bringing
residential development to the school.

Mr. Senn stated that 50% of this property is open space because of
the topography, and indicated when you're re-zoning a parcel you
have to look at a conceptual growth plan, and have to know what

the plans are for that entire area, and what the City's conceptual
plans are for zoning, and doing an analysis with a little over 25 %
residential and about 8 '/ z— 10% commercial.

He stated talking about the elementary school and wants to bring
this point up again because there is a lot of concern about zoning
this commercial so close to the elementary school,  and the

distance from the commercial area from the school is . 28 miles,

and the existing hospital now from the school is a little over 3

3



tenths of a mile, so it' s about the same distance.

Mr.  Senn stated the helicopter issue was brought in during the
Planning & Zoning, and indicated whatever facility goes in at that
area, and if they want to apply for a heliport that will go to the
FAA and that the power lines are not marked,  and they will
probably be required to be marked, and probably be asked to put
lights on top of the pole... if a heliport or helipad is applied for.

He brought up the slopes in this area, and indicated there are a lot
of ways to deal with slopes, and stated you build walls or terraces,

and explained they can develop where they have slopes as it is
done all the time, and showed what this area might look like.

Mayor Montgomery opened the Public Hearing and reminded the
individuals who would like to speak that they are only interested
in hearing comments that are directly related to zoning issues.

There were 4 individuals who came before the Commission to

speak against the re- zoning.

Mr. George Jepson came before the Commission and indicated

that the statement he presented earlier stand, and presented a copy
to the City Clerk.  He stated he stands by his statement, and stands
by the appearance of conflict of interest.

Mayor Montgomery stated she was not interested...only the issues
on the re- zoning itself.     Those are other issues related to

something else and thanked Mr. Jepson.

Mr.  Leonard Rivera came before the Commission and stated

another reason he did not support the hospital at that site,
because...

Mayor Montgomery...not anything regarding the

hospital... specific issues regarding re-zoning from R- 1.

Mr. Rivera— the simple reason is... it costs too much money.

Mayor Montgomery —No I think you're misunderstanding, all we
need to hear tonight is why you're speaking against the re- zoning,
so why should we not re-zone it commercial.

Mr. Rivera— for the simple reason that it' s too close to the school,

the noise factor, and a rest home up in that area... and that is my
own personal feeling.

Ms. Eve Elting came before the Commission and asked if they
were still intending to develop an additional 50 some odd acres as
commercial.  In their original proposal there was 60 acres that

were proposed to be commercial, and she thinks it is a great site
for the hospital,  but they know the building of the hospital
depends upon the appraisal...

Mayor Montgomery — okay... I'm sorry to keep cutting people
off.. if you're speaking against the re-zoning...

Ms. Eve Elting — at this point they don't know what is going to be
there...and they are probably going to have to come back and
request more land to be re-zoned, and this is permanent, so you

are changing something from residential to commercial... you're
not going to be able to go back,  and thinks that in light of
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everything that has gone before this... they know that what they
intend that piece of property might not come to be, and it may,
and they may need to come back and ask for additional property,
and does not... think there is any harm at this point in waiting to
make this decision until they have more information.

Ms. Grace Silva came before the Commission and stated she was

a retired teacher, and that she is against the re-zoning because she
thinks a school should be in a residential area and not a
commercial area.    She stated that a commercial area is for

businesses, and she does not believe that a school should be in an
area where there is a lot of traffic, and that is my complaint.

Mayor Montgomery asked if there was anyone who would like to
speak for the re-zoning,  and no comments were received the

Public Hearing was closed.

ZONE CHANGE City Manager Aguilera stated they have a report in their packet
SMITH from the Planning & Zoning Commission which indicates they

STREET: recommended approval subject to 5 mitigation measures.   He

stated he is careful about calling this mitigation measures and not
conditions, because they cannot condition a zone change, but they
can mitigate some of the issues that a zone change may cause.

He stated what the Planning & Zoning Commission saw and
heard from the public were traffic issues, and they recommended

an impact study, and recommended that Smith Street be widened
even before seeing the traffic study... they understood that would

be necessary because two-lane traffic was not going to suffice,
and they recommended... they understood the impact of water and
sewer to the project, and another condition was that the water and

sewer be expanded as a mitigation measure and that the site have
2 points of access, and the last one was that on site utilities be
underground.

City Attorney Rubin stated he is looking at these 5 mitigating
circumstances that the City Manager has articulated and that Mr.
Senn addressed one, two and four, and is not sure if there was any
discussion about three and five...I didn't really catch that.

Mayor Montgomery — three being the water and sewer lines be
expanded to accommodate the plan development, and that the on
site utilities be underground.

Mr. Senn indicated he kinda in a round about way addressed that
when he showed the summary re- plat,  and that there was a

meeting with the Utility Board on Monday to discuss the existing
utilities and how they might be improved, and that is on going as
part of the summary re-plat, and as far as underground he would
assume the building department when building permits are
applied for... and review the drawings the City would have the
authority at that time if there was any utilities that were above
ground not issue permits unless they were put underground.

Commissioner Torres  —  these 5 points...that will be at the

developer's expense, right.

City Manager Aguilera — Well no... if these mitigation measures

are enacted by this Commission they go with the owner of the
property,   so whoever owns the property at the time that
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development takes place they are going to be required to produce
a traffic study to widen Smith Street,  and produce water and
sewer and to underground the utilities.

Commissioner Renfro — the purchase agreement on the land I

think definitely states that the traffic impact fee is to be the
responsibility of the developer, also the widening of the street,
and I think any expenses involved with that I thought... so just
because... if this should get re- zoned now...if that is part of the

agreement,  and I guess Mr.  Rubin I'd be asking you...I mean
nothing is changing... right...I mean if this is mitigated here.

City Attorney Rubin—this would not change the agreement.

Commissioner Renfro — it would not change the agreement... I

mean he would still be responsible for what is contained in the
agreement.

City Attorney Rubin- I agree...the agreement is not before them
tonight that's correct...if there is a binding contract...correct...this
would not change... it' s already binding.

Commissioner Rainey — right now this is nothing more than an
individual...a developer that has come before the City to request a
zone change... it' s a common practice that they have exactly the
same right as I or anyone in the audience would have to request a
zone change... whether it's from a residential to a commercial, or

from an R- 1 to R-2, or from a T-2 to a R-4 which is a brand new

zoning.

He stated when they apply for the re-zoning there are required to
do many steps in order to come before the Planning& Zoning and
the Commission...at this point they have complied, and he feels
this is nothing more whether there is a hospital,  or another

hardware store... it doesn't matter...they are requesting a zone
change only, and he is personally glad to see them go through this
procedure, and with the diligent care that they have done.

Commissioner Stagner indicated he spoke with Mr. Falls, and that

he is behind this zone change, but he would like to see something
in writing from Mr. Falls as he is the fee- simple or the trust I
guess... the fee- simple owner, and if possible he would like to see

something in writing supporting this.

Commissioner Rainey moved approval of the zone change as
recommended by the Planning & Zoning Board and staff."

Seconded by Commissioner Stagner.
Motion carried unanimously.

REQUEST TO City Manager Aguilera stated this is a different presentation.  He
FILM CC MTG.:      stated he received a call from Mr. Tobias Katz, filmmaker, and

asked if he could film the City Commission meeting to create a
false presentation, or a bogus presentation to the Commission and
film that.

He stated the presentation has to do with aliens, and that he is

putting together a film, and that he would like to finish the film
before the end of the year.

Mr. Tobias Katz came before the Commission and explained this
is a " fictitious film", and that they would have their first film

6



festival in April of 2008.

At this time the Commission took a break to allow Mr. Katz to

film a scene for his forth coming fictional UFO based movie.

Mayor Montgomery expressed that this was a film and that it has
nothing to do with reality and indicated they were ready to
proceed with the regular agenda for the Commission meeting.

BID AWARD: City Manager Aguilera stated this item is a re-bid of the
3rd

Street

improvements, and explained that the first time this was bid they

only had one bidder and that it came in very high...over $300,000.
He indicated they re-bid the project, and that they created a base
and two alternates as they weren't sure how the bids were going to
come in.

He stated they had 5 bidders this time, and explained that all of
them were higher than the engineer's estimate, but were somewhat

close especially the lowest bid and stated the lowest bid was
submitted by Rio West Sprinkler.

City Manager Aguilera stated this is strictly a concrete project and
the engineer' s recommendation is for approval and award the bid
to Rio West Sprinkler.   He explained this is a grant that they
received from the State for $220,000, and that some of the funds
have been used in the bidding and design process, and that the
balance is somewhere in the range of $191, 000, and that they

could only award the base bid, and his recommendation to the
Commission is to instruct staff to award the base bid...and
between now and the time that the award of the bid takes place
that staff attempt to identify approximately $ 20,000 more in the

City's budget to add to the grant so they may complete all three
phases of the project, and if they are able to do so they would
come back and request a budget amendment so they could
approve the additional funds.

Commissioner Stagner... you're general feeling is that they could
find the money.

City Manager Aguilera...yes,  if they have been looking at the
GRT reports...the GRT has increased more that what they

anticipated, so there is some extra money there, and he feels the
City could most likely afford any shortfall, and feels like $20, 000
would be well spent.

Commissioner Rainey stated this project is a safety item,  and
indicated there is a huge amount of pedestrian traffic on East

Third, and that they have worked very hard to get this grant and
he would like to see the project get started and completed.

Commissioner Stagner asked how far out does this project go, and

City Manager Aguilera stated this goes from Date along Third
Street on the north side and goes past Magnolia, and that the first
phase stops at Magnolia... so that would be the base bid, and the
other two alternates take it all the way up.

Commissioner Rainey moved to award the base bid of

170,481. 00 to Rio West Sprinkler...and the City to see about the

possibility of an additional $20,000 to complete the project."

Seconded by Commissioner Renfro.
Motion carried unanimously.
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CONTRACT      —   City Manager Aguilera stated the City has gone through a lengthy
GOLF COURSE process of seeking a golf course manager and golf-pro.    He

MGMT.: indicated they made a tentative selection and the negotiations did
not work out, and they decided to look at other applicants.

He explained that Mr. Howie Tucker was selected, and indicated

that on Monday' s review meeting with the City Attorney they
discussed the process that they went through, and City Attorney
Rubin asked if they followed the correct procurement process and
he indicated they had... unfortunately at that point they started this
at a $ 30,000 a year contract... it is now an $ 85, 000 a year contract

and once they go over the $50,000 mark...a different procurement
process has to be followed, and that is formal bids have to be

submitted, so what he if going to recommend to the Commission
is that they not award the contract that was provided... instead that
they award a shorter term contract...which would be from
December 20`

h
to January

91h

He stated they have already sent out advertisements in order to
follow the correct procurement procedures which will be due the

first part of January... then they will follow the formal review and
make a presentation to the Commission at their January

8th

meeting.

City Manager Aguilera provided the Commission with an
amended contract and on the compensation part...compensates the

contractor at $ 236.00 a day which is the $ 85, 000 divided by 360
days, and changed the dates.   He indicated he spoke with Mr.

Tucker and he understands the problem they went through and is
willing to take on the short term contract.

City Attorney Rubin agreed and that it may work out in their
favor, and that they might be in a better position to make their
decision in the future.

Commissioner Torres stated that Mr.   Tucker was highly
recommended by Mr. Guy Wimberley.

Commissioner Stagner moved approval the short term contract

with the City of T or C and Mr. Howie Tucker for the golf course
management."

Seconded by Commissioner Rainey.
Motion carried unanimously.

JPA  —   CITY  &   City Manager Aguilera stated this is another re-write of JPA that
SJOA:     DFA has asked them to do.  He indicated this is the same wording

having to do with indemnity between the SJOA and the City of T
or C, and explained this had previously been approved, and is
asking for an amendment to the agreement to comply with DFA.

City Attorney Rubin stated he agreed.

Commissioner Torres moved approval of the amended JPA

Agreement with the City of T or C and the SJOA."

Seconded by Commissioner Renfro.
Motion carried unanimously.

JPA  —   CITY  &   City Manager Aguilera stated this is an amendment # 1 to the JPA

E.B., AMEND. # 1 between the City of T or C, and the City of Elephant Butte... of
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the one section under 22. 0 —Indemnity clause.

Commissioner Stagner moved approval Amendment # 1 — JPA

between the City of T or C and the City of Elephant Butte —
WWTP."

Seconded by Commissioners Rainey/Renfro.
Motion carried unanimously.

AGREEMENT W/   City Manager Aguilera stated they instituted a 9% hold- out of the

SCEDO:  lodger' s tax last year to be used for marketing tourism for the City
of T or C along with the other entities for the new tourism
director.

He explained this is an agreement with SCEDO as they have
agreed to be the financing mechanism for this position, and not to
exceed $ 11, 903. 00.

Commissioner Stagner stated the director is on board and is taking
off.

Commissioner Stagner moved approval of the agreement with

SCEDO to participate to provide a salary for the director of
tourism."

Seconded by Commissioner Renfro.
Motion carried unanimously.

RESOLUTION City Manager Aguilera stated it came to their attention that when
15- 07/08:       the City agreed to partially fund the NRCS Flood Control Project,

and explained as these projects were being completed they should
have been applying to FEMA to get the flood maps changed.

He indicated this resolution would request assistance from NRCS

to petition FEMA to re-draw the flood maps to reflect the flood

projects the City has done.

Commissioner Stagner stated the flood insurance is a requirement

and is mandatory and not waivable, and is very expensive for
people who are rOt in the flood zone.

Commissioner Rainey moved approval of Resolution # 15- 07/08

Requesting assistance from the Federal Dept. of Agriculture
Natural Resources Conservation Service in removing certain lands
from FEMA flood designation."

Seconded by Commissioners Stagner/Renfro.
Motion carried unanimously.

PREL.       AUDIT City Manager Aguilera indicated that Commissioner Rainey sat in
REPORT: on the exit interview with the auditor's, and stated they were given

high marks by the auditing firm, and what was provided for the
Commission is for their information

He indicated that Commissioner Renfro brought to his attention

that this is a preliminary report, and has not been reviewed by
DFA, and that they should wait until they receive the final report
before they address this.
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MTG. DATE City Manager Aguilera stated he does not foresee any agenda
LAST MTG.:   items for the next meeting...and indicated there are always minor

things but nothing that he can think of that would be urgent, and
his recommendation is that they cancel the meeting and wait until
their next meeting for January

8th

Commissioner Rainey moved to cancel the December
25th

Commission Meeting."

Seconded by Commissioner Stagner.
Motion carried unanimously.

OLD BUSINESS:     None.

REPORTS:      CITY MANAGER—

City Manager Aguilera reported on the old police building, and
stated as soon as they complete the painting on the outside they
will schedule a ribbon cutting ceremony, and that he is proud of
the work that the City crews did in remodeling the building.

He reminded them of the City Employee Christmas Party this
Friday evening and invited them.

CITY ATTORNEY—No report.

COMMISSIONERS—

Commissioner Stagner— No report.

Commissioner Rainey —Reported on the tree lighting ceremonies
that were held last Friday, and indicated this event has been going
on for about 10 years, and thanked the Commissioners and Mayor

for a beautiful tree lighting, and thanked Mr. Mazz for the music,
and Pastor Skidmore.

Commissioner Torres— No report.

Commissioner Renfro — Thanked the City Clerk and all the City
Employees for putting up the decorations here and throughout the
City,  and that they did a wonderful job,  and that they really
appreciate it,   and the citizens appreciate it,   and thanked

everybody, and wished everyone a Merry Christmas and a Happy
New Year.

Mayor Montgomery — Also thanked the City Clerk for getting
everything set up, and the individuals for the entertainment, as it
was very nice.   She wished everyone a Merry Christmas and a
Happy New Year.

EXECUTIVE Commissioner Stagner moved that the meeting be closed for
SESSION:       Executive Session — Pending or Threatened Litigation 10- 15-

IH(7), Marchbanks vs. City of T or C - Purchase, Acquisition or

Disposal of Real Property or Water Rights 10- 15- IH(8), Andrews

Property."

Seconded by Commissioner Rainey.
All 5 responded to a Roll Call Vote.

Motion carried unanimously.

OPEN MEETING:   " Mayor Montgomery stated that the Commission was now in

to



Open Session."

CERTIFICATION    " Commissioner Rainey certified that only matters pertaining to
Pending or Threatened Litigation 10- 15- 1H(7),   Purchase,

Acquisition or Disposal of Real Property or Water Rights 10- 15-
1H( 8), were discussed in Executive Session, and no action was

taken."

Seconded by Commissioner Rainey.
Motion carried unanimously.

Commissioner Rainey moved to instruct City Attorney Rubin
and City Manager Aguilera to sell the property that was
discussed."

Seconded by Commissioner Stagner.
Motion carried unanimously.

Commissioner Rainey moved to instruct City Attorney Rubin
and City Manager Aguilera to pursue the purchase of land only."

Seconded by Commissioner Stagner.
Motion carried unanimously.

ADJOURNMENT:   There being no further business to come before the Commission
the meeting was adjourned.

APPROVAL:     ISED AND APPROVED this day of

2001F on motion duly made by
missioner seconded by

Commissioner and carried.

1

Lt

LORI S. MONTGOMERY

MAYOR

ATTEST:

MARY B.   ENNER

CITY CLERK
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